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H ighlands Council Executive Director Adam
Zellner, Chief Council Thomas Borden and
Council Member Janice Kovach presented an
overview of Council activities and answered
questions from clients and firm attorneys at the
offices of Courter, Kobert & Cohen, PC. on
Monday, October 3, 2005. They discussed
important developments related to the
Highlands Region.

Zellner began his presentation by dis-
cussing the Department of Environmental
Protection (“DEP") new Highlands regulations
which will supplement the Department's
sweeping interim rules which went into effect
on May 9 without a public comment period.
(See Courter, Kobert & Cohen communication
from May 11, 2005 reviewing the DEP Interim
Regulations). Zellner urged those in atten-
dance at the firm to review the new DEP
Highlands Rules “carefully” and supply
comments to the DEP.

Zellner and Council Member Janice Kovach
discussed the active agenda of the Council
since it began its work in December, 2004.
Zellner stated that the Council was charged by
the Legislature with the task of producing the
Highlands Master Plan by June, 2006 and he
hopes a draft plan will be available for public
review and comment in March or April, 2006.
The Council also established 19 Technical
Advisory Committees which provided their
expertise to the Council in preparing the
Regional Master Plan.

Highlands Chief Council Tom Borden
explained there are three broad exemption
categories where the Highlands regulations
may be waived:

1. For public health and safety;

2. In certain redevelopment situations including
brownfields; and

3. To avoid a taking of property.

Borden noted that there were seven or eight
taking suits including a successful suit filed by
Courter, Kobert & Cohen.

In response to questions on the legislatively
drawn Highlands boundaries, Zellner repeated
Chairman of the Senate Environment
Committee and Highlands Legislative sponsor
Bob Smith’s comments that the boundary lines
would not be altered “legislatively” until the
regulatory process had a chance to work.
However, Zellner suggested that the boundary
lines between planning and preservation areas
might be “harmonized” through regulatory
modifications.

Land acquisition funding for land preserva-
tion in the Highlands Region is a continuing
challenge according to Zellner. In response to
questions, he explained that funding in addition
to Green Acres could come from the Transfer of
Development Rights (TDR) bank; SADC funds,
and an increase in the state water tax if that is
approved by the Legislature.

Additionally, on September 22, 2005, the
Senate Environment Committee took testimony
on implementing the Highlands Act. DEP

Commissioner Campbell provided substantial
testimony on the Highlands Act and his plans for
its future throughout the state. He informed the
Committee that the Highlands Council would
need more funding to appropriately shape
growth, maximize efficiency and appropriate
land use within both the planning and preserva-
tion areas. He considers the DEP regulations
and the Act itself to be a success, with the only
failure on the part of the DEP and the Highlands
Council being communication failures with land
owners and municipalities regarding the legal
and appropriate use of land. With regard to
pending litigation pertaining to the scientific cri-
teria within the Highlands Act, Campbell assert-
ed that the science behind the criteria was not
suspect and the right decisions were made by
the DEP with regard to the criteria. Mr. Campbell
strongly asserted that the DEP had no intention
of suggesting any legislative changes to the
Highlands Act before the adoption of the
Regional Master Plan in June, 2006.

In addition to Mr. Campbell, Adam Zellner
and Council Chairman John Weingart also testi-
fied. Mr. Weingart, like Mr. Campbell, empha-
sized that there was no need to amend the
Highlands Act until the Regional Master Plan
had been adopted. He stated that the Council
was on schedule with regard to the Master Plan
and that it would be ready for comment in
February, 2006. He likewise stated that the
Council was in need of a stable source of
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HE

.. ODUPREME COURT AUTHORIZES THE 1AKING OF

PRIVATE PROPERTY FOR “REVITALIZATION"” PROJECTS

The Fifth Amendment to the United States
Constitution grants the government the
power of Eminent Domain. Essentially, the
“Takings Clause” of this Amendment permits
the government to take private property for a
“public use.” What constitutes a public use
has been the subject of many United States
Supreme Court decisions, including the
recent decision in Kelo v. City of New London.

Nationwide, more than 10,000 properties
were threatened or condemned between
1990 and 2002, according to the Institute for
Justice, which is a Washington public inter-
est law firm that represented the New
London homeowners. In Kelo, the City of
New London approved a development plan
that was projected to create in excess of
1,000 jobs, increase tax and other revenues,
and revitalize the economically distressed
City, including the downtown and water-
front areas. The City determined that the
area at issue was sufficiently distressed to
justify a program of economic rejuvenation.
To effectuate this plan, the City invoked a
state statute that specifically authorized the
use of Eminent Domain to promote
economic development. Accordingly, the
City purchased properties located in the
distressed areas from willing sellers, and
proposed to use the power of Eminent
Domain to acquire the remainder of the
properties from unwilling owners in
exchange for just compensation.
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funding for land acquisition, and that it was in
favor of a water fee of $0.4 per 10,000 gallons
to fund land acquisitions. He anticipated that
town master plans would be able to be
adopted after the DEP Regional Master Plan in
June, 2006.

He acknowledged that the Municipal
Stabilization Board had received complaints
regarding the impact of the Act on the values of
certain property and that there had been a
number of tax appeals in Passaic County with
regard to the devaluation of properties located

By John J. Abromitis, Esq.

The neighborhood affected included
Victorian-era houses and small businesses.
Among the homeowners in the area was a
couple in their 80's who had lived in the
same home for more than 50 years. Certain
homeowners in the affected area, led by
Mrs. Kelo, challenged the attempted taking,
alleging it to be in violation of the Takings
Clause of the Fifth Amendment. The Kelo
plaintiffs argued that the taking of the
properties was not for “public use,” as the
plan would essentially transfer ownership of
the properties to other private landowners.
That is, the City intended to transfer the
properties taken to private developers to
“revitalize” the area. The Kelo plaintiffs
asked the Court to adopt a “bright line rule”
that economic development does not quali-
fy as a public use, and therefore the taking of
their properties violated the “public use”
restriction of the Fifth Amendment.

The Supreme Court recognized that the
government cannot take land from a pri-
vate owner solely to confer a private bene-
fit on a different private party, because this
would serve no legitimate purpose of the
government. Similarly, the Court recog-
nized that the government cannot take
property under the mere pretext of a public
purpose, if the actual purpose is solely to
bestow a private benefit.

Notwithstanding the above, the Supreme
Court refused to adopt a bright line rule that

within the Highlands preservation area. Zellner
noted that there were 37 projects currently in
the acquisition process, and mentioned specifi-
cally that a 16 unit subdivision and another
single family redevelopment project, both in
Chester, were both under review.
Representatives  from Hunterdon and
Warren County also testified regarding their
concerns and objections to the Highlands Act.
They stated that the Act cannot be permitted to
interfere with county and municipal obligations
under Council on Affordable Housing (“COAH")
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economic development cannot qualify as a
public use. The Court held, in part, that the
government may transfer taken property
from one private party to another if future
“use by the public” is the purpose of the
taking. The Court recognized that the
government’s pursuit of a public purpose
will often benefit individual private parties,
but this fact alone does not render a taking
unconstitutional. The issue thus became
whether the City of New London's
development plan served a “public purpose”
within the meaning of the Takings Clause of
the Fifth Amendment to the United States
Constitution.

In upholding the Kelo taking, the Court
held that the City of New London’s condem-
nation was for a “public use” since it sought
to revitalize the City. As such, the Court held
that the City was justified in evicting the
group of homeowners from their properties
to make way for the private development
proposed, which included a hotel and a
Pfizer Corporation office.

According to the residents who filed suit
in the Kelo case, seven states allow condem-
nations for private development, and eight
states expressly forbid such condemnations.
Certainly, the remaining states that have not
yet addressed the issue will look to the Kelo
decision in determining whether to allow for
such condemnations in the future. <

laws. They also argued that the Act should not
bifurcate planning and preservation areas and
that the proposed water fee for land acquisition
was totally inadequate and would only yield
$11 or $12 million in revenue.

The Chairman of the Environment
Committee, Senator Bob Smith, was clear in
his support for the Act and his understanding
that the success and effectiveness of the Act,
and related regulations, and the Highlands
Council itself were dependent upon adequate
funding.



TIME OF THE ESSENCE CLEANS Up ITS ACT

PART |

Once again, our New Jersey Courts have
addressed the use of Time of the Essence
notices in a real estate closing transaction.

In Marioni v. 94 Broadway, Inc., 374 N.J.
Super. 588 (App. Div. 2005), the Court was
called upon to decide whether a Time of the
Essence notice sent by the owner of property
would terminate the rights of the contract
buyer and permit the owner to sell to a third
party. This case is further complicated due to
the length of time that the contract was pend-
ing and outstanding corrective issues.

In 1998, the Plaintiff entered into a con-
tract to purchase residential property from
the Defendant for $170,000. As many con-
tracts provide, the property was to be
vacant and in “broom-clean” condition at
the time of closing. Apparently, the owner
had considerable problems in evicting his
tenant and was in no position to close for
approximately two years. In October 2000,
after the tenant had been removed, the
parties’ attorneys discussed the property’s
condition and the fact that it contained
extensive amounts of debris. Despite the
contract’s requirement that the property be
turned over at closing in broom-clean con-
dition, the Seller stated that the property
was available “as is,” feeling that since the
contract froze the price for over three years,
necessitating the expenditure of thousands
of dollars in obtaining possession of the
property since that time, the Seller was
unwilling to expend any further monies in
the sale of the property. At the same time,
the Seller attempted to make Time of the
Essence by notifying the Buyer that if he did
not close by the date set in the notice, the
Seller would “take all appropriate action.”
The attorney for the Buyer responded by
reiterating his client's position that the
contract required the Seller to turn over the
property at closing with all debris removed.

After the closing date passed without a
closing, the Seller’s attorney returned the
Buyer’s deposit, advising him that the Buyer
had breached the contract by failing to close
title pursuant to the notice. The attorney for

By Edward S. Nagorsky, Esq.

the Buyer sent back the deposit check and
again explained the Buyer’s position that the
contract required the premises to be
conveyed in broom-clean condition.
Subsequently, the attorneys reached an
agreement on behalf of the parties to resolve
the dilemma, agreeing that the closing would
occur in January 2001 and that a credit would
be given for the cleanup of the property.

Unknown to the Buyer, the Seller, through
a different attorney, was negotiating to sell
the property to a third party. Indeed, the prop-
erty was sold to that third party in December
2000, a fact which the Buyer learned only
when he appeared for closing on the agreed-
upon date and time.

Unknown to the Buyer, the
Seller, through a different
attorney, was negotiating to sell
the property to a third party.

The Court first examined whether a clos-
ing date had legitimately been set by the
Seller so that a failure on the part of the
Buyer to appear and close at that time would
constitute a forfeiture of his contractual
rights. It was clear that the contract itself did
not contain a Time of the Essence closing
date. Instead, the contract language con-
tained the usual provision that “the closing
date cannot be made final at this time,” but
the parties agree to “make the estimated
date for closing” for 45 days from the date of
execution of the contract. With respect to the
actual notice given, the Court held that, to be
valid, a Time of the Essence notice should
use the phrase “Time of the Essence” and
unequivocally state the date for closing as
well as a time and place for closing. The
Court did, however, note that when a specif-
ic time is also included with a valid notice of
a Time of the Essence closing, performance
at that precise time will be required and even
a minor delay will cause a forfeiture of a
party’s right to obtain its benefit of the bar-
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gain. Since the Seller made no attempt to
perform at any time on the Time of the
Essence closing date, the rule was not satis-
fied by the Seller.

The Court also addressed the fact that a
contracting party must give reasonable
notice of the closing date, “which must bear
a reasonable relation to the time already
passed.” In other words, the Court must
assess the delay that preceded the Time of
the Essence notice as well as the prejudice to
the noticing party of any further delay
beyond the date for closing contained in the
notice. Here, the Seller gave no indication
that he would be prejudiced by a reasonable
delay beyond the November closing date
which the Seller unilaterally chose; in fact,
the Seller’s later willingness to postpone the
closing date to January 2001 suggested that a
later date would have been equally reason-
able. More importantly, the Court held that
the fact that approximately two years had
elapsed from the execution of the contract
until the point in time when the Seller
secured the removal of the holdover tenant
and was finally prepared to perform the con-
tract made it “highly questionable” whether it
was reasonable for the Seller to compel a
closing date at the expense of the Buyer’s
forfeiture of his contract rights for failing to
comply. In any event, the Court found that it
was unnecessary to determine the reason-
ableness of the notice since it concluded that
the Seller was unwilling, at the time of the
noticed closing date, to perform as he had
promised in the contract and that, even if the
November closing date was reasonably
noticed and reasonably fixed, the Seller
waived the Buyer's failure to perform at that
time by negotiating a resolution of the dis-
pute about the Seller’'s performance and
accepting a new closing date.

In our next issue of Sidebar, we will
continue with the Court’s analysis of how
“clean” is “broom” clean.

Please visit us at our website, ckclaw.com,
for further updates on recent New Jersey law,
especially the ever-changing role that the
new Highlands Act will have on Northwest
New Jersey development. <
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PEOPLE IN THE NEWS

LAWRENCE P. COHEN recently addressed the combined Land Use and Municipal Law
Sections of the Morris County Bar Association on updates and recent litigation involving the
landmark Highlands Protection Act, which affects substantial lands in Morris, Warren and
Hunterdon Counties. Mr. Cohen received a favorable decision from the Court involving a
challenge to the constitutionality of a provision of the Highland's Act.

MURRAY E. BEVAN, RICHARD A. GIUDITTA, JR. AND ANTHONY J. ZARILLO, JR.
successfully represented SBC Communications in their acquisition of A T & T. The New
Jersey Board of Public Utilities approved the $16 Billion merger without condition on
August 17, 2005.

JOHN J. ABROMITIS was inducted into the Hackettstown Rotary Club on October 4, 2005.

AMANDA L. MULVANEY has joined the firm's Labor and Employment Department as an
associate. Mrs. Mulvaney graduated from Rutgers Law School - Newark in May 2005 and
passed the July 2005 Pennsylvania and New Jersey bar exams. Mrs. Mulvaney received her
Bachelor's Degree in Business Administration from William Paterson University in 2000. Prior
to attending law school, Mrs. Mulvaney worked as a Human Resources Manager for several
years at the CPA firm Rothstein, Kass & Company, P.C.

MURRAY E. BEVAN is serving on the Morris and Sussex County Committee for the
American Heart Association Annual Gala for April 2006.

Actual resolution of legal issues depends upon many factors, including variations of facts
and state laws. This newsletter is not intended to provide legal advice on specific subjects,
but rather to provide insight into legal developments and issues. The reader should always
consult with legal counsel before taking action on matters covered by this newsletter.
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